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IN THE COURT  OF THE  SESSIONS JUDGE,SONITPUR :: TEZPUR 

Sessions Case   No. 340 OF 2015 

GR Case No. 1221/12 

(under Section 304(B)/34 of IPC)              

                                                              

           Present  :     Mr. A.K. Borah, AJS, 

                                               Sessions Judge, 

                                               Sonitpur, Tezpur. 

State 

_ Versus – 

1. Md. Anowar Hussain, 

2. Md. Nur @ Noor Islam, 

3. Md. Chand Miya and 

4. Musstt Hamida Khatoon. : Accused persons. 

 

Appearance  : 

For  the  State     :     Mr. H.P .Sedai,                  
           Public Prosecutor.             

     For the accused                  :          Sri A.K. Mahanta, Advocate.           

           Date of evidence    :     19-12-2015, 03-02-2016, 

      15-03-2016, 01-07-2016, 

      17-08-2016 & 12-01-2017 

         Date of argument  :       12-06-2017. 

         Date of judgment   :     23-06-2017. 
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J  U  D  G  M  E  N  T 

1.  In this case accused Md. Anowar Hussain, Musstt Hamida Khatoon, Md. 

Noor Islam and Md. Chand Miya are put for trial for allegation of charge u/s 

304(B)/34 of the IPC.  

2.  The factual matrix of the prosecution story, in brief is that deceased Nur 

Jahan Begum was married to Anowar Hussain socially. Since then accused 

Anowar Hussain tortured the deceased mentally and physically by demanding 

dowry. On 12-05-2012, accused Anowar Hussain along with Hamida Khatoon, 

Nur Islam and Chand Miya, in furtherance of common intention, set fire by 

pouring kerosene upon the deceased. The deceased tried to put off the fire set 

on her. Accused persons to save from criminal proceeding admitted the 

deceased at BJ Hospital of Mission Chariali. On 13-05-2012 the deceased 

informed to her family members about the incident over phone. On arrival of the 

family members at the hospital, deceased Nur Jahan informed the whole 

incident to them. Then said deceased Nur Jahan was removed to Guwahati but 

on her way to Guwahati she was died. As the informant and the family members 

was busy in treatment of deceased Nur Jahan so it becomes delay in filing the 

ejahar. The ejahar was filed by Md. Jakir Hussain before the I/C of Borghat 

Police Out Post on 17-05-12.           

3.  On receipt of the ejahar, I/C of Borghat Police Out Post by giving GD 

Entry No. 311 dated 17-05-2012 at about 11.30 a.m. forwarded the same to 

O/C Tezpur Police Station. On receipt of the ejahar, the O/C Tezpur PS 

registered the case vide Tezpur PS Case No. 694/12, u/s 304(B) of the IPC by 

giving the GDE No. 940 dated 17-05-2012. After completion of usual 

investigation, the O/C Tezpur Police Station sent up the case for trial u/s 

304(B)/34 of IPC against the accused persons Md. Anowar Hussain, Musstt 

Hamida Khatoon, Md. Noor Islam and Md. Chand Miya. 
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4. After commitment of the record, on being appeared the accused persons 

before this Court, my learned predecessor-in-Court, after hearing both parties, 

framed charge u/s 304(B)/34 of the IPC against the accused Md. Anowar 

Hussain, Musstt Hamida Khatoon, Md. Noor Islam and Md. Chand Miya. 

Particulars of the charge were read over, explained to the accused to which they 

pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as 10(ten) 

numbers of witnesses. After completion of prosecution evidence, the statements 

of the accused are recorded u/s 313 Cr.P.C. All the allegations made against the 

accused persons and the evidence appears against the accused persons are put 

before them for their explanation where they denied the allegation and evidence 

and declined to adduce defence evidence.  

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7. The point for decision in this case is that - 

(1) “Whether the accused persons, in furtherance of their 

common intention, on 12-05-2012, at night, at about 9 

p.m. at Amolapam, under Tezpur Police station, burned 

your wife/daughter-in-law Noorjahan Begum by pouring 

kerosene over her, otherwise than under normal 

circumstances within 7 years of her marriage and as a 

result she died on 17-05-2012 and soon before her death 

she was subjected with cruelty in demand of dowry and 

thereby committed an offence punishable under section 

304(B)/34 of the IPC?  

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 



4 

 

9. PW 1 Dr. Jiten Borkakoti deposed that on 13-05-2012 he was working as 

Superintendent of BJ Hospital Tezpur and on that day, one Noorjahan Begum, 28 

years, female has been brought by Sahid Ali, husband of the injured Noorjahan 

having a burn injury in her body. He admitted the patient in their hospital and on 

diagnosis 40% mixed burn injuries found and conservative treatment was given 

to her. On the request of the husband of the injured Sahid Ali, the patient was 

kept and treated at their hospital. The patient was discharged on 17-05-2012 

from BJ Hospital and referred her to Higher Centre, GMCH for needful.      

  In cross-examination, he admitted that he has not seen the original 

medical documents in the records.  He does not have the knowledge as to 

whether the patient was in a condition to speak or not. Police has not recorded 

any dying declaration of the patient in front of me.   

10. PW 2 Shahid Ali has stated that the deceased Noorjahan is his sister. The 

incident took place on or about 9 p.m. of 12-05-2012. About 4/5 years ago 

ahead of the day of incident deceased was married to Anowar Hussain. After 

few months of her marriage, accused persons demanded dowry and at last 

driven her out. In the next day of the incident Noor Jamal informed him over 

telephone that his sister was burning and admitted at BJ Hospital. Next day, he 

along with Abdul Gafur, Jakir Hussain, Jahir Ali went to BJ Hospital. They met 

Hamida and Chand Miya. He also met his sister Noor Jahan. While he asked 

Noorjahan, Noor Jahan informed him that while she was cooking meal Noor 

islam and Hamida set her fire by pouring kerosene oil on her. On 17-05-2012 his 

sister was referred to GMCH from BJ Hospital but on way to Guwahati at Jorabat 

his sister was died. Then his younger brother Jakir Hussain filed an ejahar 

before Borghat Police Out Post. Police found the deadbody of his sister at Civil 

Hospital. Then Circle Officer held inquest upon the deadbody of the deceased. 

Ext. 1 is the inquest report and Ext. 1(1) is his signature.  

 Though he has been exposed to long cross-examination except giving 

some suggestion the evidence as to while he went to BJ Hospital on being came 

to know about the incident, he saw Hamida and Chand Miya in the hospital and 
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on being asked Noor Jahan stated that at the instigation of Noor Islam  the 

family members of her husband on that day tried to kill her by setting fire over 

her body, has remained unchallenged.           

11.   PW 3 Md. Jakir Hussain stated that deceased Noor Jahan is his elder 

sister. The incident took place on 12-05-2012. His elder sister was married with 

Anowar Hussain prior 4/5 years of the incident. They have two children. His 

sister was assaulted by Anowar Hussain and Hamida at the instigation of Noor 

Islam. In the next day, Noor Jamal informed his brother Shahid Ali over 

telephone about the incident. He was informed by his broher that his sister was 

hospitalized at Kanaklata Civil Hospital. But he came to know that his sister was 

removed to BJ Hospital where she was hospitalized for about 3 days. He saw 

burnt injury upon the body of the deceased. At the time of his arrival none of 

the accused was there. His sister informed him that Noor Islam and Hamida 

burnt her by pouring kerosene oil. Then while his brother Shahid took his elder 

sister to GMCH on the way to Guwahati at Jorabat she died in the Ambulance. 

He was informed by his brother about the death of his sister. Then he filed the 

ejahar before the I/C Borghat Police Out Post. Ext. 3 is the ejahar and 3(1) and 

3(2) are his signatures.       

 Though he has been exposed to long cross-examination, the evidence as 

to after the marriage Anowar Hussain and Hamida tortured his sister at the 

instigation of Noor Islam and he saw burnt injury upon the body of Noor Jahan 

has remained unchallenged.    

12.   PW 4 Musstt Samsun Nehar who turned hostile stated that she knows 

the accused persons namely, Anowar Hussain, Noor Islam, Hamida Khatoon and 

Chand Miya and also knew the deceased. The incident occurred about 5 years 

ago at night. Noor Jahan was married with Anowar Hussain. She was suffering 

from cancer. She died out of burn injuries. She does not know how she died.   

 In cross-examination by the prosecution, she denied that she has stated 

before police that “Anowar Hussain married Noor Nehar Begum socially. After 
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few days of her marriage, Anowar Hussain along with Chand Mia, Hamida 

Khatoon and Noor Islam assaulted her and tortured off and on   physically and 

mentally by demanding cash money and materials as dowry but she patiently 

remained there. On 12-05-2012 at night about 9 O’clock on being hear 

screaming of Noor Jahan that “Muk basauk, Muk basauk, moi Mori goi asu”. She 

rushed to their house and saw the burning of her body as a result fire set in her 

clothes. Then she noticed Anowar Hussain pouring water upon her, tried to put 

off fire”.      

13.   PW 5 Suruj Ali also turned hostile, who has stated that he knows the 

accused Anowar Hussain, Noor Islam, Hamida Khatoon and Chand Miya. Chand 

Miya is hisbrother. Anowar Hussain and Noor Islam are his nephew and Hamida 

Khatoon is his sister-in-law.  Deceased Nur Jahan Begum was his daughter-in-

law. Nur Islam is the son of his aunt. Nur Jahan has two children. Her son is 

aged about 5 years and daughter is aged about 8 years. The incident occurred 

about 3 years ago, at night at about 8 /8.30 p.m. He was sleeping in his house. 

He heard hue and cry. Then he went to the house of Anowar Hussain and saw 

fire on the body of Nur Jahan. She was burning and running inside the house. 

He doused the fire by pouring water. At that time Anowar Hussain was not in 

the house. The houses of Chandmiya and Nur Islam are one and half furlong 

away from the house of Anowar Hussain. His house is situated about 60/65 ft 

sway from the house of Anowar Hussain. The relation between the Nur Jahan 

and Anowar Hussain was cordial. Then he turned hostile.   

  In cross-examination by defence, he admitted that police did not record 

his statement. Nur Jahan used to stay along with her husband and children. 

Hamida and Chandmiya lives in separate house which is about one and half 

furlong away from the house of Nur Jahan.  Nur Islam did not use to visit the 

house of Anowar Hussain. He informed Anowar Hussain about the incident. 

Other accused persons were also called to the house of Anowar Hussain by 

him. At about 9/9.30 p.m. people assembled there. He tried to speak with her 

but Nurjahan was not in a position to speak. Nur Jahan was taken to hospital 
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by Chandmiya and Hamida in an auto rickshaw. Next day, he went to BJ 

hospital and saw her in a ward. He tried to speak with Nurjahan but she was 

not in a position to talk. Next day also he tried to speak with her but Nurjahan 

was not in a position to talk. He does not know how Nurjahan caught fire. 

14.   PW 6 Md. Abdul Hussain also turned hostile. The unhostile portion of his 

evidence is that he knows the accused Anowar Hussain, Nur Islam, Hamida 

Khatoon and Chandmiya. They are his co-villagers. He also knew the deceased 

Nur Jahan Begum.  The incident occurred more than 3 years ago, at night.  He 

came to know about the incident next day morning. Next day morning he came 

to know that Nurjahan caught fire herself. Nurjahan had two children. Anowar 

had married again after the death of Nur Jahan and he has one child from the 

second marriage.  He did not go to the house of Anowar Hussain on the date of 

the incident.  

  In cross-examination by defence he admitted that he has not stated 

before police as suggested to him by learned Public Prosecutor during his 

examination-in-chief. When police recorded his statement he stated that he 

does not know anything about the incident. He did not heard about any kind of 

torture on Noor Jahan by the accused persons.  

15.   PW 7 Sri Bidyut BIkash Baruah, SI of police stated that on 29-03-2013 he 

was working as Incharge of Borghat Police Out Post under Tezpur Police Station. 

Previous I.O. of this case Musadik Hussain on being transferred handed over the 

case diary of Tezpur PS Case No. 694/12 u/s 304(B)/34 of the IPC to him and 

endorsed him for further investigation. He found that Musadik Hussain had 

already completed the investigation of the case and therefore he filed the charge 

sheet against the accused Md. Anowar Hussain, Musstt Hamida Khatoon, Md. 

Chand Mia and Md Nur Islam u/s 304(B)/34 of the IPC. Ext. 4 is the charge sheet 

and Ext. 4(1) is his signature.     

16. PW 8 Dr. Hiranjan Saikia stated that on 18-05-2012 he was working as 

Sr. Medical & Health Officer at Kanaklata Civil Hospital, Tezpur and on that day 
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he performed post-mortem examination, on the dead body of Nurjahan Begum, 

female, 30 years, W/O Md. Anowar Hussain , Resident of Amolapam, PS Tezpur,  

in reference to Tezpur PS Case No. 694/12 u/s 304 (B) of the IPC,  on being 

escorted and identified by UBC 712 Kamal Das of Borghat Out Post, at about 

1.p.m. as per inquest report . On examination found the following: 

External appearance. 

  An average body built female deadbody with rigor mortis and bandage 

covering of both upper and lower limbs. Infected old burn wounds in both upper 

and lower limbs.  

  Other organs are healthy.  

More details of description of injury: 

  Old infected mixed burn surface covering of both upper and lower limbs 

and part of perineum, about 50% of burnt.   

OPINION  

    In his opinion, the cause of death was due to septic shock as a result of 

flame burns which is ante mortem in nature.  

  The burn injuries mentioned in his report is sufficient to cause the death 

of a person in ordinary course of nature.      

  Ext. 5 is the Post-mortem report and Ext. 5(1) is his signature and Ext. 

5(2) is the signature of Joint Director of Health Services, Sonitpur, Tezpur.   

  In cross-examination, he stated that he has found the injury of the 

deceased in bandage cover. He has not perused or collected what treatment 

given to the deceased. Bandage covering of both upper and lower limbs but not 

on the abdomen and chest. No burn injury was found in chest and abdomen.  

17. PW 9 Sri Samiran Borah, stated that on 18-05-2012 he was working as 

Circle Officer at Tezpur Sadar. On that day, at 11.10 a.m. at Kanaklata Civil 

Hospital, Tezpur  as per direction of learned District Magistrate, Sonitpur, Tezpur 
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he has conducted the inquest on the deadbody of Noor Jahan Begum, W/O Md. 

Anowar Hussain of Amolapam, Tezpur in  reference to Tezpur PS Case No. 

694/12 dt. 18-05-2012 in presence of the witnesses, Md. Sahid Ali, Md. Ismile Ali 

and Md. Harmuj Ali.  

Details of the inquest: 

  Sex – female, age 30 years approximate, height – 5 ft, complexion- fair, 

weight – around 53 kg, Hair – black and long, Cloth – reddish type sari. The 

deadbody bears severe burn injuries on almost the entire body except the neck 

and head. The deadbody is lying on the morgue on the Kanaklata Civil Hospital. 

 Remarks: 

  The deceased was admitted with burn injuries in BJ Hospital on 13-05-

2012 but lateron shifted to Gauhati Medical College & Hospital. She breathed her 

last on the way to Guwahati at Jorabat on 17-05-2012.  

 Ext. 1 is the inquest report and Ext. 1(2) is his signature. 

 In cross-examination he admitted that Ext. 1 is silent that he has 

conducted inquest over the deadbody as per direction of the then learned 

District Magistrate, Sonitpur, Tezpur. He has conducted inquest at the Morgue 

of the KCH, Tezpur. At the time of conducting inquest police officials and 

witnesses were present but there were no hospital staffs. At the time of inquest 

they did not remove the sari of the deadbody as the deadbody belongs to a 

woman so we did not remove the sari. That apart, legs and hands were lying 

open. On his observation, he found burn injuries on the whole body except neck 

and head.   

18.  PW 10 SI Musaddique Hussain stated that on 17-05-2012 he was 

posted at Borghat Police Out Post under Tezpur Police Station. On that day he 

received one FIR at about 11 a.m. from Md. Jakir Hussain, S/O Late Kitab Ali of 

village Koroiani Bangali under Tezpur Police station and made Borghat OP GD 

Entry being No. 311 dated 17-05-2012 and forwarded the same to registering a 
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case to Tezpur Police station and he has taken up the investigation. O/C Tezpur 

PS Inspector Sri Biren Ch. Deka registered a case vide Tezpur PS Case No. 

694/12 u/s 304 (B) of IPC vide GD E No. 940 dated 17-05-2012 and endorsed 

him for further investigation of the case. Ext. 3 is the said FIR and Ext.3(3) is 

his signature with note and Ext. 3(4) is the signature of the then O/C Inspector 

Sri Biren Ch. Deka with his note. He has reached the place of occurrence i.e. 

Amolapam at about 12 noon in the house of deceased Noor Jahan Begum. He 

has visited the place of occurrence and prepared the sketch map of the place of 

occurrence. Ext. 6 is the sketch map and Ext. 6(1) is his signature. Thereafter 

he has recorded the statement of witnesses including the informant found in 

the place of occurrence. The deadbody was found in the house of the 

deceased. The deadbody was sent for post mortem report to Kanaklata Civil 

Hospital, Tezpur. Ext. 7 is the deadbody challan and Ext. 7(1) is his signature. 

Inquest was conducted by Circle Officer of Tezpur Revenue Circle Sri Samiran 

Borah at morgue of Kanaklata Civil Hospital. Then he collected post mortem 

report. From his investigation it came to know that the deceased Noor Jahan 

Begum was in BJ Hospital since 13-05-12 to 17-05-12 for treatment. On 17-05-

12 she was discharged from the said hospital. On way to GMCH she was died.  

He has arrested the accused Md. Chand Mia and Hamida Khatoon on 18-05-

2012 and Md. Anowar Hussain on 22-06-2012 at his house. On being 

transferred he has handed over the case diary to Tezpur Police station and SI 

Bidyut Bikash Baruah filed chargesheet on the strength of his investigation.  

 During investigation the witness Samsun Nehar stated before me that 

Anowar Hussain brought Noor Nehar after social marriage. After some days of 

marriage Anowar Hussain along with family members Chand Miya, Hamida 

Khatoon and Noor Islam were demanded dowry and cash money for which she 

has been assaulted and tortured physically and mentally quite off and on. 

According to her deceased was on very patience. ON last 12-05-2012 in the 

night at about 9 p.m. Noor Jahan Begum shouted to save her as she is dying 

and on hearing her shouting, she rushed to their house and saw the clothes of 
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Noor Jahan were in fire which burns her whole body. She also noticed Anowar 

Hussain pouring water upon her and trying to douse the fire.  

 During investigation, the witness Suraj Ali made statement before him 

that – after the marriage Anowar Hussain at the instigation of his family 

members i.e. the parents Chand Miya and Hamida Khtoon and Noor Islam 

assaulted Noor Jahan and tortured her physically and mentally which he knows.  

 During investigation witness Abul Hussain stated before him that 

Anowar Hussain quite often took quarrel with his wife. Thereafter, he came to 

know later on that Anowar Hussain took Noor Jahan Begum after social 

marriage. But after few days of their marriage, they demanded dowry and cash 

money for which she has been tortured physically and mentally which he came 

to know. According to him at the instigation of family members of Anowar 

Hussain, Chand Mia, Hamida Khatoon, Noor Islam, Anowar Hussain tortured 

Noor Jahan Begum. Then about 9 p.m. of 12-05-12 he heard a shouting to save 

as she was dying. She immediately rushed to the house of Anowar Hussain and 

saw fire set in the body of Noor Jahan and her clothes and Anowar Hussain had 

dousing fire. Ext. 8 is the case diary of GR Case No. 1221/12.                

19. These much is the evidence of the prosecution. 

20. The accused persons plead total denial while their statements were 

recorded u/s 313 Cr.P.C. 

21. To buttress the evidence, the accused adduced no any defence witness.    

22. Learned counsel for the accused has submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, there is no any 

direct evidence or eye witness to the occurrence. Secondly, though PW 2 Shahid 

Ali and PW 3 Md. Jakir Hussain deposed in the court that on being came to 

know the hospitalization of the victim due to severe burn injury they went to the 

hospital and see the victim Noor Jahan. According to PW 2 Shahid Ali at hospital 

while he asked Noor Jahan how the said incident took place she stated that 
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while she was cooking meal accused Noor Islam and Hamida setting fire on her 

by pouring kerosene. But said witness Md. Shahid Ali did not make such 

statement before the I.O. while his statement was recorded u/s 161 Cr.P.C. 

Similarly, PW 3 Md. Jakir Hussain also stated before the Court that on being 

came to know that his sister was removed to BJ Hospital he rushed to the 

hospital and saw burn injury upon the body of the deceased. At the time of his 

arrival none of the accused was there. His sister informed him that Noor islam 

and Hamida burnt her by pouring kerosene oil. But said witness Md. Jakir 

Hussain did not state before the I.O. while his statement was recorded u/s 161 

Cr.P.C. Therefore, the so-called oral dying declaration made before the PW 2 

and 3 by the deceased has no any evidentiary value because they made such 

statement only for the first time in the Court. Thirdly, other witness PW 4 Musstt 

Samsun Nehar, PW Suruj Ali, PW 6 Md. Abdul Hussain are turned hostile. The 

hostile portion of their evidence is no way corroborated with the evidence of 

other witnesses. Therefore, the said evidence cannot be used by the 

prosecution against the accused in any means. Then, there remained four 

official witnesses i.e. the I.O., the doctor who conducted post mortem, 

Executive magistrate who conducted inquest upon the dead body and another 

I.O. Over and all, none of the PWs stated anything against the accused as to 

any of the alleged offence.    

23. Per contra, learned Public Prosecutor submitted that the prosecution has 

ably proved the case beyond all shadow of doubt, particularly by way of oral 

dying declaration, hence, required to be convicted the accused persons under 

the charged section.    

24. Keeping in mind the rival submissions advanced by learned counsel for 

both the parties, I am going to dispose of the case as follows. 

25. A careful scanning of the record, it appears that out of 10 numbers of 

prosecution witnesses available in the record, 6 (nine) are non-official witnesses 

and other four witnesses i.e. the I.O., the doctor who conducted post mortem, 

the learned Executive Magistrate who conducted inquest upon the deadbody 
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and another one is I.O respectively. Other than PW 2 and 3, remaining non 

official witnesses are declared hostile. It also appears that PW 2 and 3 deposed 

in the court that deceased while she was admitted at the hospital after the 

incident, made dying declaration before them that it is the accused Noor Islam 

and Hamida set fire on her by pouring kerosene oil while she was cooking their 

meal. Now, let us see how far the evidence of PW 2 and 3 in regard to oral 

dying declaration can be considered.  

26. The law relating to dying declaration is vividly explained by the Hon’ble 

Apex Court in Ram Bihari Yadav Vs. State of Bihar reported in AIR 1998 

SC 1850. It has been held that “the law relating to dying declaration, the 

relevancy, admissibility and its probative value if fairly settled. More often,  the 

expression “relevancy and admissibility” are used as synonyms but their legal 

implications are distinct and ifferent for more often that not facts which are 

relevant may not be admissible, for example, communication made by spouses 

during marriage or between an Advocate and his client though relevant, are not 

admissible ; so also fact which are admissible may not be relevant, for example, 

questions permitted to be put in cross-examination to test the veracity or 

impeach the credit of witnesses, though not relevant are admissible. The 

probative value of the evidence is the weight to be given to it which has to be 

judged having regard to the facts and circumstances of each case. In this case, 

the thrust of the submission relates not to relevancy or admissibility but to the 

value to be given to Ext. 2. A dying declaration made by a person who is dead 

as to cause of his death or as to any of the circumstances of the transaction 

which resulted in his death, in cases in which cause of his death comes in 

question, is relevant under Section 32 of the Evidence Act and is also admissible 

in evidence. Though dying declaration is indirect evidence, a specie of hearsay, 

yet it is an exception to the rule against admissibility of hearsay evidence. 

Indeed, it is substantive evidence and like any other substantive evidence 

requires no corroboration for forming basis of conviction of an accused. But then 

the question as to how much weight can be attached to a dying declaration is a 

question of fact and has to be determined on the facts of each case.”     
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27. As stated herein before, PW 2 in his evidence stated that in the next day 

morning of the incident Noor Jamal informed him over telephone that his sister 

was burning and admitted at BJ Hospital. He along with Abdul Gafur, Jakir 

Hussain, Jahir Ali went to BJ Hospital and they met Hamida and Chand Miya 

there. He also met his sister Noor Jahan. While he asked Noorjahan, Noor Jahan 

informed him that while she was cooking meal, Noor Islam and Hamida set fire 

by pouring kerosene oil on her. But the I.O. admitted that no such statement 

was made by the said Shahid Ali before him while his statement was recorded 

u/s 161 Cr.P.C. These are major contradictions. Besides, according to the Shahid 

Ali (PW 2) on being came to know about the hospitalization of the victim, he 

along with  Abdul Gafur, Jakir Hussain, Jahir Ali went to BJ Hospital but the I.O. 

has failed to examine other than Jakir Hussain (PW 3)  but he has not stated at 

the time of oral dying declaration by the victim to the PW 2 he was present 

there. PW 3 Md. Jakir Hussain stated that on being came to know that his sister 

was admitted at BJ hospital he arrived there and had seen none of the accused 

was there. His sister informed him that Noor Islam and Hamida burnt her by 

pouring kerosene oil but I.O. admitted that said Jakir Hussain  did not state so 

while his statement was recorded u/s 161 Cr.P.C.  

28.  Again it would be mentioned that according to PW 2 Shahid Ali while 

they visited the hospital they met accused Hamida and Chand Miya but PW 3 

stated that at the time of his visit the hospital none of the accused was there.  

29. Learned counsel for the accused submitted that PW 2 Shahid Ali and PW 

3 Jakir Hussain are the brothers of the deceased. Though many people were 

present at the hospital at the time of alleged dying declaration but other than 

that none has stated about the incident. It cannot be ruled out that PW 2 and 

PW 3 may state about such dying declaration to succeed their case as in the 

incident, their own sister was died. It has been held in the case of Alamgir Vs. 

Sate reported in AIR 2003 SC 281 that – “Interested witness by itself cannot 

possibly be a ground to reject the evidence on record. The test of 

creditworthiness or acceptability ought to be the guiding factor and if so, 
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question of raising an eyebrow on the reliability of witness being an interested 

witness would be futile in the event the evidence is otherwise acceptable, there 

ought not to be any hindrance in the matter of prosecutor’s success. The 

evidence must inspire confidence and in the event of unshaken credibility, there 

is no justifiable reason to reject the same. It is on this score the issue of 

interested witness thus stands negated, as raised by the appellant. The second 

limb pertains to the statement under section 161 Cr.P.C. Admittedly, this piece 

of evidence was not available in the statement of the witness under section 161 

Cr.P.C.but does it take away the nature and character of the evidence in the 

event there is some omission on the part of the Police official. Would that be 

taken recourse to as amounting to rejection of an otherwise creditworthy and 

acceptable evidence – the answer cannot but be in the negative. In that view of 

the matter, the evidence of PW 6 thus ought to be treated as creditworthy and 

acceptable.” 

 But here in the instant case, firstly both the PW 2 and 3 did not state 

before the I.O. that in the BJ Hospital the victim made dying declaration by 

stating that “Noor Islam and Hamida set fire by pouring kerosene oil on her 

body”. Besides, according to the PW 2 Shahid Ali at the relevant time he along 

with Abdul Gafur, Jakir Hussain, Jahir Ali went to BJ Hospital but other than 

Jakir Hussain (PW 3) prosecution has failed to cite Abdul Gafur and Jahir Ali as 

witnesses. Besides, according to PW 2 he met Hamida and Chand Miya in the 

hospital but according to PW 3 none of the accused was there at the time of 

visiting the hospital while the victim made such dying declaration. Besides that, 

there is no any certificate of doctor that the victim was in a fit state of mind to 

make such dying declaration.  

 PW 1 Dr. Jiten Borkakoti also stated nothing that the victim made dying 

declaration before him. Rather, he stated that the police has not recorded any 

dying declaration in front of him. The Doctor- PW 1 has stated that he has no 

knowledge as to whether the patient was in a condition to speak or not. Under 

such circumstances, the evidence of PW 2 and 3 as to making dying declaration 
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by the deceased before them lost the credibility of the said witnesses and 

difficult to relied.  

30.    Another point is to be discussed in the present case is that as stated 

above the other non official witnesses i.e. PW 4, 5 and 6 turned hostile. The 

unhostile portion of the evidence of PW 4 Musst Samsun Nehar is that she 

knows the accused as well as the deceased. The incident took place about five 

years ago. Noor Jahan was married with Anowar Hussain. Noor Jahan told her 

that she was suffering from cancer. She died out of burn injuries. Similarly, 

unhostile portion of evidence of PW 5 Suruj Ali, who is one of the brother of the 

accused, is that – he knows all the accused persons as well as the deceased. At 

the relevant time he was sleeping in their house. He heard hue and cry and 

went to the house of Anowar Hussain and saw fire on the body of Noor Jahan. 

She was burning and running inside the house. He doused the fire by pouring 

water. At that time Anowar Hussain was not in the house. The houses of Chand 

Miya and Noor Islam are one and half furlong away from the house of Anowar 

Hussain. His house is situated about 60/65 ft away from the house of Anowar 

Hussain. The relation between Noor Jahan and Anowar Hussain was cordial. The 

unhostile portion of evidence of PW 6 is that he knows the accused persons as 

well as the deceased. The incident occurred more than three years ago at night. 

He came to know about the incident next day morning. Next day morning, he 

came to know that Noor Jahan caught fire herself. Noor Jahan had two children. 

Anowar had married again after the death of Noor Jahan and he has one child 

from the second marriage. 

31. Now, the question comes - whether the hostile portion of evidence of PW 

4,5 and 6 can be used in favour of the prosecution to convict the accused 

persons or not?  

32.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon’ble Supreme Court held that –  
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  “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine the 

witnesses, no doubt furnishes no justification for rejecting en block the 

evidence of the witnesses. But the court has at least to be aware that prima 

facie, a witness who makes different statements at different times, has no 

regard for truth. His evidence has to be read and considered as a whole with 

a view to find out whether any weight should be attached to the same. The 

court should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High Court has 

accepted the testimony of the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable character. 

The approach of the High Court in dealing with the case, to say the least, is 

wholly fallacious.”  

32. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

  “Normally, when the Public Prosecutor requested for permission to 

put cross-question to a witness called by him, the court used to grant it. 

Here if the public prosecutor had sought permission at the end of the chief 

examination itself, the trial court would have no good reason for declining 

the permission sought for. But the Public Prosecutor is not do so at that 

stage. Be that as it may, if the Public Prosecutor is not prepared to own the 

testimony of the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 of the 

Evidence Act. They very fact that he sought permission of the court soon 

after the end of the cross-examination, was enough to indicate his resolve 

not to own all what the witness said in his evidence. It is again open to the 

Public Prosecutor to tell the court during final consideration that he is not 

inclined to own the evidence of any particular witness in spite of the fact the 

said witness was examined on his side. When such option is available to a 
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public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of 

putting cross-question to him.”    

34.  Coming to the present case, it appears that other witnesses no way 

supported the prosecution case. That apart, there is no any evidence which 

is corroborated to the hostile evidence of any of the prosecution witnesses. 

Therefore, the hostile portion of evidence of PW 4, 5 and 6 cannot be used 

in favour of the prosecution to convict the accused persons.       

35.  Here in the present case as discussed above, there is no direct or 

indirect evidence or any circumstantial evidence or not to speak of chain of 

circumstances to infer the accused involved in killing the deceased by setting 

her fire after pouring kerosene oil which led to death of the deceased. As 

discussed above, the alleged dying declaration made before the PW 2 and 

PW 3 cannot be believable. Similarly as stated above, the evidence of hostile 

witnesses i.e. PW 4, 5 and 6 cannot be relied in favour of the prosecution to 

convict the accused.      

36.   The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the 

accused, so benefit of doubt given to the accused Musstt Hamida Khatoon 

and Md. Noor Islam.   

37.  In view of the aforesaid discussions, I am bound to hold that the 

prosecution has failed to prove the charge leveled against the accused persons 

beyond any reasonable doubt. As such, the accused persons Md. Anowar 

Hussain and Md. Chand Miya are acquitted from the alleged charge. Accused 
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Md. Noor Islam and Musstt hamida Khatoon are entitled to get the benefit of 

doubt. Hence, they are acquitted and set them at liberty forthwith. 

38.  The liabilities of the bailors are hereby discharged.  

39. Send back the GR Case record being No.1221/12 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 23rd day of June, 

2017. 

 

 

                                                              (A.K. Borah) 
                                Sessions Judge, 
                                Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                Sonitpur, Tezpur.                                                              
 Typed by me.     

 

(R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Dr. Jiten Borkakoti, 

  P.W.2  -  Shahid Ali. 

  P.W. 3 -  Md. Jakir Hussain  

  P.W. 4 -  Musstt Samsun Nehar. 

  P.W. 5 -  Md. Suruj Ali 

  P.W. 6 -  Md. Abdul Hussain 

P.W. 7 - Sri Bidyut Bikash Baruah, 

P.W. 8 -   Dr. Hiranjan Saikia 

P.W. 9 -   Sri Samiran Bora, Executive Magistrate 

P.W.10-  SI Musaddique Hussain 

 Prosecution  Exhibit 

  Ext.1   - seizurelist. 

  Ext.3    - ejahar 

  Ext.4  -  Chargesheet 

  Ext.5   - Post mortem report. 

  Ext.6  - Sketch map.  

  Ext.7  - Deadbody challan. 

  Ext.8  - CD of GR Case N. 1221/12 

  

 

                                                              (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     


